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OPPOSITION TO APPELLANT’S AMENDED REQUEST FOR LEAVE TO AMEND
COMPLAINT AND FOR CONVERSION OF MATTER TO RECORD APPEAL,
MOTION TO DISMISS APPELLANT’S DE NOVO APPEAL OR, IN THE
ALTERNATIVE, MOTION TO COMPEL ARBITRATION
Airbnb, Inc. (“Airbnb” or “Appellee”), through undersigned counsel, hereby submits its
(1) Opposition to Jeannette Belliveau’s (“Appellant”) Request for Leave to Amend Complaint and
for Conversion of Matter to Record Appeal (docket #0006000), filed April 17, 2019 and
Appellant’s Amended Request for Leave to Amend Complaint and for Conversion of Matter to
Record Appeal (docket #0006001), filed April 19, 2019, (2) Motion to Dismiss Appellant’s De
Novo Appeal of the March 6, 2019, Judgment of the District Court (docket #00001000), filed
March 22, 2019, or, in the Alternative, (3) Motion to Compel Arbitration.
Appellant seeks to use this small claims appeal to accomplish what she could not do under
the parties’ contractual agreement: litigate a claim for $75,000 in the courts, rather than through
contractually agreed-upon arbitration before the AAA. Her motion to amend her complaint fails
for four reasons: (1) she cannot change her causes of action and request for relief on appeal; (2)
she cannot exclude claims and damages at the time of her original complaint only to later add them
during appeal; (3) her motion, if granted, would cause prejudice to Appellee; and (4) her proposed
amendment is futile because any claim greater than $5,000 is outside the jurisdiction of the small
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claims court, and must be arbitrated under her contractual agreement with Airbnb and regardless
of forum, her claims fail on the merits because the parties’ contract expressly excludes liability for
her alleged damages. In support, Appellee states:
I.

FACTS COMMON TO ALL MOTIONS
A. THE TERMS OF SERVICE (“TOS”)
1. The Airbnb Platform
Airbnb provides an online platform that connects third-parties who wish to offer their

unique accommodations (called “Hosts”) with third-party travelers seeking to book
accommodations (called “Guests”). Ex. 1, Miller Decl. ¶ 2. Airbnb’s relationship with both hosts
and guests is contractual and is governed by Airbnb’s Terms of Service (“TOS”). Appellant could
not create and access a member account or user profile or publish a listing through the Airbnb
platform without first assenting to the TOS. A copy of the applicable TOS is attached hereto as
Exhibit E to the Miller Declaration, which is attached as Exhibit 1. Appellant also agreed to be
bound by other policies, including Airbnb’s Standards and Expectations, which are explicitly
incorporated by reference into the TOS. A copy of the applicable version of the Standards and
Expectations is attached hereto as Exhibit 2.
Appellant has been and is currently a host with Airbnb. Appellant agreed to the TOS
version 8 on June 27, 2018. Ex. 1, Miller Decl., ¶ ¶ 13–14. The TOS permit Airbnb to
“immediately, without notice…stop providing access to the Airbnb Platform if…Airbnb believes
in good faith such action is reasonably necessary to protect the personal safety…of…its members.”
Ex. 1, Miller Decl., Ex. E, TOS, Section 15.4. The TOS also explicitly state that Airbnb is not
liable for lost profits for the loss or inability to use its online platform. Id. at Section 17.1. The
TOS also contain an arbitration provision that require arbitration of claims outside of a
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jurisdiction’s small claims court. Id. at Section 19. The arbitration provision’s requirements are
detailed further in Section IV, infra.
2. Appellant Assented to the TOS
The relationship between Airbnb and those who use its services and site is contractual
and governed by the TOS. Before a user can book an accommodation through Airbnb’s online
platform, she must first consent to the TOS, which is presented via hyperlink during the account
registration process; users must affirmatively click a checkbox next to the hyperlink that reads:
“By signing up I agree to Airbnb’s Terms of Service….” Ex. 1, Miller Decl. ¶ 10, Exs. C, D.
Airbnb captures and records the date upon which each user accepts the TOS in its business records.
Airbnb’s records confirm that Appellant created an Airbnb account on December 20, 2013 and
consented to the TOS on that date. Id. ¶ 9.
Airbnb updates the TOS from time to time. When the TOS is updated, existing account
holders must accept the updated TOS before they can access their existing accounts and/or book
accommodations. Specifically, the first time that existing account holders access the Airbnb
website after a TOS update, they are presented with a screen that: (1) notifies them of the nature of
the update; and (2) presents a scroll box that includes the full text of the updated TOS. Ex. 1, Miller
Decl. ¶¶ 7, 11–13. Account holders must click a checkbox next to a statement confirming that they
“agree to the updated Terms of Service” and then click a button (located under the checkbox)
indicating acceptance of the updated TOS in order to continue with their search. The page also
includes a “Disagree” button. Users who click “Disagree” are automatically logged out of the
system and are thereafter unable to list or book an accommodation. Airbnb’s records confirm that,
in addition to consenting to the TOS when she created her account on December 20, 2013. Id. at ¶
9. Appellant subsequently assented to the TOS seven (7) additional times. Id. at ¶ 13.

-3-

B.

AIRBNB REMOVED APPELLANT’S ACCOUNT IN RESPONSE TO A REPORT OF AN
UNSECURED, UNDISCLOSED FIREARM AT HER LISTING.

On August 1, 2018, a guest (the “Guest”) staying in Appellant’s listing reported to Airbnb
an unsecured firearm near the front door of the residence. The Guest also left a review, emailed
to Appellant on August 11, 2018, regarding the unsecured firearm on the Appellant’s page, noting
that she would not have rented Appellant’s listing had she known there was a firearm. On August
9, 2018, after eliciting more information from the Guest, Airbnb contacted Appellant regarding
the report. Ex. 3, Messages Between Appellant and Appellee. Appellant denied that she had any
weapons in the listing. Id. Based on the information provided by both sides, Airbnb found that
Appellant had violated the Standards and Expectations by having an undisclosed, unsecured
weapon in her listing. Id. On August 14, 2018, Airbnb informed Appellant that it was removing
Appellant from its online platform. Id.
On October 3, 2018, nearly two months after Appellant denied having weapons in her
listing, she forwarded Airbnb an explanatory e-mail that she had sent the Guest. Id. The e-mail
included for the first time photographs of a rubber gun that Appellant claimed the Guest had
mistaken for a real firearm. Id. Appellant had not previously provided photographs or other
documentation to Airbnb to support her contention that she had no firearms in her listing, or
otherwise clarify that the reported firearm was a rubber toy. Id.
On November 16, 2018, Appellant filed a Complaint in District Court of Maryland for
Baltimore City for “lost earnings” related to Airbnb’s removal of her listing and account from its
website.1 Subsequent review of the photographs that purportedly demonstrated the gun was not a

1

Appellant also filed suit against the Guest who left the review in the District Court of Maryland for Baltimore City
for defamation on November 7, 2018. Despite filing a Notice of Intention to Defend and the Guest’s counsel
appearing for the hearing, a judgment of default was entered against the Guest. That case has been appealed to the
Circuit Court for Baltimore City. The Case Number for the District Court matter is 010100274792018, and the
appeal is 24-C19-001421.

-4-

real firearm led Airbnb to reverse its decision. Airbnb reinstated Appellant’s access to its platform
on February 14, 2019. Appellant was informed of the same on February 19, 2019, by phone.
On March 6, 2018, the parties appeared before the District Court. The District Court
entered judgment in favor of the Appellant, but did not award Appellant damages on the basis that
the TOS governs and precludes liability for lost profits. During the hearing, the District Court
ordered that Airbnb address the Guest’s review on Appellant’s profile on Airbnb’s web page, but
did not order specific relief related to the review. Following the hearing, Airbnb removed the
Guest’s review on March 6. On March 13, 2019, Appellant appealed the District Court’s
judgment. On April 17, 2019, Appellant filed her Amended Request for Leave to Amend
Complaint and for Conversion of Matter to Record Appeal (docket #0006000) and her Amended
Request for Leave to Amend Complaint and for Conversion of Matter to Record Appeal (docket
#0006001) on April 19, 2019. (collectively “Amended Request for Leave”).2
II.

OPPOSITION TO APPELLANT’S AMENDED REQUEST FOR LEAVE TO
AMEND COMPLAINT AND FOR CONVERSION OF MATTER TO RECORD
APPEAL
A. INTRODUCTION
Appellant filed her Request for Leave to Amend Complaint and for Conversion of Matter

to Record Appeal (docket #0006000) on April 17, 2019 and Amended Request for Leave to Amend
Complaint and for Conversion of Matter to Record Appeal (docket #00060001) on April 19, 2019
(collectively, “Amended Request for Leave”). Specifically, and pursuant to MD. Rule 2-341(b),
Appellant has filed for leave to amend the ad damnum clause in her Complaint against Airbnb,
Inc. from $5,000 to an amount in excess of $75,000 to account for what she alleges are continuing

2

The Amended Request for Leave appears to correct a small number of typos in the original Request for Leave and
does not differ in its substance or requests.
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damages resulting from Airbnb’s purported negligence in connection with its investigation and
removal of Appellant’s profile from its platform between August 14, 2018, through February 14,
2019, and the Guest’s review on Airbnb’s web page. See generally, Appellant’s Amended Request
for Leave. Appellant has also requested that this Court convert the pending de novo appeal to an
appeal on the record in accordance with Md. Rule 7-113. Id. Appellant’s Amended Request for
Leave to Amend Complaint and for Conversion of Matter to Record Appeal should be denied
because (1) Appellant should not be permitted to add an additional cause of action, negligence,
and request fifteen times more damages, to the breach of contract action originally pled in her
Complaint; (2) Appellant should not be permitted to exclude existing claims from the computation
of the amount in controversy at the time of appeal, in order to proceed de novo in the circuit court,
and then add those previously existing claims to the controversy on appeal in the circuit court; (3)
Appellant’s amendment would result in prejudice for Airbnb; and (4) Appellant’s amendment
would be futile because her proposed amendment would bring her claim within the scope of the
TOS’ arbitration provision3 and would otherwise fail irreparably. In support, Appellee states:
B.

LEGAL STANDARDS

Maryland Rule 2-341 governs the amendment of pleadings in circuit court.4 It provides, in
pertinent part:
(b) With leave of court. A party may file an amendment to a pleading after the
dates set forth in section (a) of this Rule only with leave of court. If the amendment
introduces new facts or varies the case in a material respect, the new facts or
allegations shall be treated as having been denied by the adverse party. The court shall
not grant a continuance or mistrial unless the ends of justice so require.
3

See Section III, In the Alternative, Motion to Compel Arbitration, infra.
Maryland Rule 7-112 governs appeals heard de novo and details the procedure to be followed in circuit court: “(1)
The form and sufficiency of pleadings in an appeal to be heard de novo are governed by the rules applicable in the
District Court. A charging document may be amended pursuant to Rule 4-204. (2) If the action in the District Court
was tried under Rule 3-701, there shall be no pretrial discovery under Chapter 400 of Title 2, the circuit court shall
conduct the trial de novo in an informal manner, and Title 5 of these rules does not apply to the proceedings.
(3) Except as otherwise provided in this section, the appeal shall proceed in accordance with the rules governing
cases instituted in the circuit court.” Md. Rule 7-112(d).
4
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(c) Scope. An amendment may seek to (1) change the nature of the action or
defense, (2) set forth a better statement of facts concerning any matter already raised
in a pleading, (3) set forth transactions or events that have occurred since the filing of
the pleading sought to be amended, (4) correct misnomer of a party, (5) correct
misjoinder or nonjoinder of a party so long as one of the original Appellants and one
of the original defendants remain as parties to the action, (6) add a party or parties, (7)
make any other appropriate change. Amendments shall be freely allowed when justice
so permits. Errors or defects in a pleading not corrected by an amendment shall be
disregarded unless they affect the substantial rights of the parties.
Md. Rule 2-341 (b) and (c).
In interpreting Md. Rule 2-341, Maryland courts have observed that “amendments to
pleadings are to be allowed freely and liberally, so long as the operative factual pattern remains
essentially the same, and no new cause of action is stated invoking different legal principles.”
Burdyck v. Phoenix Affiliates, Inc., 2015 Md. App. LEXIS 491, *14 (Md. Ct. Spec. App. 2015)
(citing Gensler v. Korb Roofers, Inc., 37 Md. App. 538, 543 (Md. 1977) (internal citation omitted).
Maryland courts have also held that parties “should not be permitted to exclude existing claims
from the computation of the amount in controversy at the time of appeal, in order to proceed de
novo in the circuit court, and then add those previously existing claims to the controversy once the
matter is in the circuit court.” Ro v. Heredia, 341 Md. 302, 13–14 (Md. 1996). Moreover, an
“amendment should not be allowed if it would result in prejudice to the opposing party or undue
delay, such as where amendment would be futile because the claim is flawed irreparably.” RRC
Northeast, LLC v. BAA Md., Inc., 413 Md. 638, 674, 994 (Md. 2010).
C. ARGUMENT
1. Appellant’s proposed amendment invokes a new cause of action invoking
different legal principles seeking substantially more in damages
Appellant filed her Complaint in the small claims court for the District Court of Maryland
for Baltimore City on November 16, 2018. Appellant’s Complaint sought “lost earnings” related
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to her delisting with Airbnb’s platform. During trial, Airbnb’s compliance with its Terms of
Service (TOS) was at issue and the District Court entered judgment in favor of Appellant in the
amount of zero dollars based on the parties’ contractual agreement in the TOS. Appellant now
seeks to amend her original Complaint to address “continuing damages resulting from [Airbnb’s]
negligence” related to what she alleges is a “defamatory review” and seeks “in excess of $75,000.”5
See generally Appellant’s Req. for Leave. Based on Appellant’s Amended Request for Leave, it
appears that her claims are evolving to allege substantially more damages based on new allegations
of negligence and defamation in connection with the Guest’s review. As her proposed amendment
to the complaint “invokes a new cause of action invoking different legal principles,” specifically
additional torts in the form of negligence and defamation, her amendment should not be permitted.
Burdyck v. Phoenix Affiliates, Inc., 2015 Md. App. LEXIS at *14.
2. Appellant should not be permitted to exclude existing claims from the
computation of the amount in controversy at the time of appeal, in order to
proceed de novo in the circuit court, and then add those previously existing
claims to the controversy once the matter is in the circuit court
Appellant’s proposed amendment adds claims for damages and a cause of action that
should have been pled in her original Complaint.6 The factual basis for her claims, notwithstanding
her alleged damages, existed at the time she filed her original claim and prior to her March District
Court trial. Although Appellant claims in her Amended Request for Leave that she did not know
that the Guest’s report of the firearm was the basis for her removal from Airbnb’s platform, an email dated August 11 containing the substance of the Guest’s review, and Appellant’s October

It is unclear how Appellant’s claimed damages related to the Guest’s review are “continuing,” or even substantial.
The review she has placed at issue was not online between August 14, 2018, when she was removed, and February
14, 2019, when she was reinstated. The review was removed on March 6, 2019, following the District Court hearing
in this matter. Thus, the review was online for a total of fourteen (14) days in August and twenty (20) days in
February-March 2019.
6
As detailed in Section II c, iv., infra, and Section III, generally, infra, the Amended Request for Leave attempts to
circumvent the TOS’ arbitration provision by litigating this matter in Maryland’s courts.
5
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2018 correspondence to both Airbnb and the Guest claiming the Guest had mistaken a plastic
training pistol as a real firearm demonstrate otherwise. See Appellant’s Amend. Req. for Leave, ¶
2; Ex. 3, Messages Between Appellant and Appellee, p. 3. As this predates the filing of her
Complaint, Appellant should have then pled what she now seeks to add to her Complaint.
Appellant Maryland law makes clear that parties “should not be permitted to exclude existing
claims from the computation of the amount in controversy at the time of appeal, in order to proceed
de novo in the circuit court, and then add those previously existing claims to the controversy once
the matter is in the circuit court.” Ro, 341 Md. at 13–14.
In Ro v. Heredia, tenants filed an action of rent escrow in the amount of $1,700 in the
district court when their landlady failed to make necessary repairs. 341 Md. 302 (Md. 1996). At
the district court hearing, the court determined that the tenants had failed to prove their entitlement
to the rent escrow. Id. at 4. The tenants appealed, and the Circuit Court for Frederick County
conducted a de novo, non-jury trial and entered judgment in favor of the tenants, awarding the
tenants the $1,700 in escrow as well as $2,776.67, representing a 100% rebate of rents paid from
August to November 1993. Id. at 5. The landlady petitioned the Court of Appeals for certiorari,
which the Court granted. Id. at 6.
The Court of Appeals considered whether the circuit court had the authority to award a
judgment of $2,776.67 when the tenants had only pled $1,700 in their original complaint. Id. at
12. The Court observed that during the circuit court trial, the tenants’ counsel sought additional
monies in the form of the security deposit and rents paid but should have sought leave to amend
their complaint prior to the trial to add these claims. Id. at 13. However, the Court noted:
Had leave of the circuit court been sought, it should not have been granted. The
potential claim for the security deposit existed at the time the rent escrow action
was tried in the District Court, but if that claim literally had been in controversy in
the District Court rent escrow case, $ 2,600 would have been the amount in
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controversy at the time the order for appeal was filed. A party should not be
permitted to exclude existing claims from the computation of the amount in
controversy at the time of appeal, in order to proceed de novo in the circuit
court, and then add those previously existing claims to the controversy once
the matter is in the circuit court. Unlike rent regularly paid into an escrow after
a tenant's appeal has been filed, Tenants' potential claim for the security deposit in
this case was extant when the District Court rent escrow case was tried, but it was
not asserted in that case.
Id. at 13–14 (emphasis added). Similarly, here, Appellant seeks to add a negligence cause of action
seeking over $75,000 in alleged damages for what was originally filed as a breach of contract
action in small claims court for the District Court of Maryland. She should not be permitted to
exclude negligence, defamation and over $75,000 in damages that should have been asserted at
the time of her original Complaint.
3. Appellant’s amendment would result in prejudice to Airbnb
Appellant seeks to substantially change the nature of the de novo trial presently scheduled
for May 10, 2019. Not only does Appellant seek to add an additional cause of action, but she is
also seeking over fifteen (15) times in claimed damages from Airbnb. This will cause grave
prejudice to Airbnb. Under Md. Rule 7-112, appeals de novo from small claims court are not
afforded discovery and are not subject to the rules of evidence. Md. Rule 7-112(d). Should
Appellant’s Amended Request for Leave be granted, Airbnb could be liable for a judgment in
excess of $75,000 in a matter the parties agreed to arbitrate, where Airbnb would not have the
opportunity to conduct discovery, and where the rules of evidence are not applicable. Moreover,
Appellant seeks to substantially alter the nature of this case less than thirty days before trial, which
does not permit Airbnb to raise a thorough, prepared defense of her additional claims and damages.
As Appellant’s Amended Request for Leave to Amend, if granted, would cause substantial
prejudice to Appellee, it should be denied. RRC Northeast, LLC, 413 Md. at 673.
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4. Appellant’s amendment would be futile because her proposed amendment
would bring her claim within the scope of the TOS’ arbitration provision and
would otherwise fail irreparably
Appellant’s proposed amendment to her Complaint is futile because her proposed
amendment would bring her claim within the scope of Airbnb’s TOS’ arbitration provision and
would otherwise fail irreparably. RRC Northeast, LLC, 413 Md. at 673. Airbnb’s TOS contain a
mandatory and binding arbitration provision for claims that are outside of the jurisdiction of the
applicable small claims court. See Ex. 1, Miller Decl., Ex. E, TOS, Section 19; see generally
Section IV, infra, which seeks to compel arbitration in the alternative in the event Appellant’s
Amended Request for Leave is granted. As Appellant’s proposed amendments here exceed the
jurisdiction of Maryland’s small claims court7, they are subject to arbitration. Moreover, for
reasons discussed in Section III, infra, Appellant’s proposed amendments fail because her asserted
claims and damages are barred by her agreement to Airbnb’s TOS. Thus, Appellant’s Amended
Request for Leave, if granted, would only cause undue delay and burden the courts with needless
litigation, because her proposed amendment is futile. RRC Northeast, LLC., 413 Md. at 994.
D. CONCLUSION
For the foregoing reasons, this Court should deny Appellant’s Amended Request for Leave
to Amend Complaint and for Conversion of Matter to Record Appeal (docket #0006000), filed
April 17, 2019, and Amended Request for Leave to Amend Complaint and for Conversion of
Matter to Record Appeal (docket #00060001), filed April 19, 2019.
III. MOTION TO DISMISS APPEALLANT’S DE NOVO APPEAL
A. INTRODUCTION

Md. Code Ann., Cts. & Jud. Proc. § 4-405 provides jurisdiction for small claims actions “in which the amount
claimed does not exceed $ 5,000 exclusive of interest, costs, and attorney's fees.”
7
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Airbnb removed Appellant’s account from its online platform following a guest’s report
of an unsecured firearm in Appellant’s listing, in violation of Airbnb’s Standards and Expectations.
Appellant initially denied having a firearm in her listing, but nearly two months later provided
photographs to claim that the reported firearm was a rubber toy. The Terms of Service (“TOS”)
govern the parties’ relationship and permit Airbnb’s removal of Appellant’s account, and also
preclude Appellant’s claim for damages. For the aforementioned reasons, Airbnb was entitled to
remove Appellant from its online platform in accordance with its TOS, and is not liable for the
lost profits Appellant seeks. Lastly, Airbnb previously provided Appellant the other relief her
District Court complaint sought when it reinstated her account on the platform in February 2019.
Any appeal on her request for reinstatement is moot.
B. STANDARDS
1.

District Court Appeals
Maryland Rule 7-101 et seq. authorizes appeals from the District Court to the

Circuit Court. Rule 7-102(b) provides for appeals on the record made in the District Court in:
1) a civil action in which the amount in controversy exceeds $5000 exclusive
of interest, costs, and attorney’s fees if attorney’s fees are recoverable by law or
contract, 2) any matter arising under §4-401(7)(ii) of the Courts article, 3) any civil
or criminal action in which the parties so agree, 4) an appeal from an order or
judgment of direct criminal contempt if the sentence imposed by the District Court
was less than 90 days’ imprisonment; and 5) an appeal by the State from a judgment
quashing or dismissing a charging document or granting a motion to dismiss in a
criminal case.
All other appeals from District Court are heard de novo. Md. Rule 7-102(a). Here, the amount in
controversy does not exceed $5,000 and none of the other four exceptions apply, the appeal is de
novo. De Novo means “anew; afresh; a second time.” Pinkett v. State, 30 Md. App. 458, cert.
denied, 278 Md. 730 (1976).
2.

Contract Interpretation
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Maryland adheres to an objective theory of contract interpretation, “giving effect
to the clear terms of agreements, regardless of the intent of the parties at the time of contract
formation.” Myers v. Kayhoe, 391 Md. 188, 198 (Md. 2006). Maryland courts have observed that
“[w]hen the clear language of a contract is unambiguous, the court will give effect to its plain,
ordinary, and usual meaning, taking into account the context in which it is used." John L. Mattingly
Constr. Co. v. Hartford Underwriters Ins. Co., 415 Md. 313, 326 (Md. 2010) (quoting Sy-Lene of
Washington, Inc. v. Starwood Urban Retail II, LLC, 376 Md. 157, 167 (Md. 2003); accord
Langston v. Langston, 366 Md. 490, 506 (Md. 2001).
C. ARGUMENT
1.

Appellee removed Appellant from its online platform in accordance with Section
15.4 of its Terms of Service

Airbnb acted in accordance with its Terms of Service. Section 15.4 of the TOS states, in
pertinent part, that:
Airbnb may immediately, without notice, terminate this Agreement and/or
stop providing access to the Airbnb Platform if…Airbnb believes in good
faith that such action is reasonably necessary to protect the personal safety
or property of Airbnb, its Members, or third parties (for example in the case
of fraudulent behavior of a Member).
Ex. 1, Miller Decl., Ex. E, TOS, Section 15.4. Pursuant to the TOS to which Appellant agreed,
Airbnb was entitled to “immediately, without notice…stop providing access to the Airbnb
Platform if…Airbnb believes in good faith such action is reasonably necessary to protect the
personal safety…of…its members.” Id. This language is clear and unambiguous, and it should
be afforded its plain and usual meaning. John L. Mattingly Constr. Co. v., 415 Md. at 326. Airbnb
received a Guest’s report of an unsecured firearm in Appellant’s listing. Airbnb removed
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Appellant’s account, including her listing, from its platform to protect the safety of its guests in
accordance with its TOS and its Standards and Expectations.
2.

Appellee is not liable for lost profits pursuant to Section 17.1 of its Terms of
Service

Here, Appellant’s District Court Complaint sought lost profits in the amount of $5,000.
See Compl. (“[Appellant] typically earns $6,600-7,500 in the prime months of Sept/Oct/Nov/Dec.
Due to delisting these earnings are lost.”). Appellant’s claim for lost profits is unequivocally
foreclosed by Section 17.1 of the TOS, which states:
Neither Airbnb nor any other party involved in creating, producing, or
delivering the Airbnb Platform or Collective Content will be liable for any
incidental, special, exemplary or consequential damages, including lost
profits…loss of goodwill …service interruption… or for any damages for
personal or bodily injury or emotional distress arising out of or in
connection with (i) these Terms, [or] (ii) from the use of or inability to use
the Airbnb Platform or Collective Content.
Ex. 1, Miller Decl., Ex. E, TOS, Section 17.1. Airbnb’s TOS governs and Appellant is not entitled
to recover lost profits. Her appeal should be dismissed as a matter of law.
3.

Airbnb provided Appellant with reinstatement on Airbnb’s website, which is the
other relief sought in her Complaint

Airbnb reinstated Appellant’s account on February 14, 2019. Airbnb informed Appellant
of her reinstatement on February 19, 2019. To the extent Appellant’s appeal is based on her claim
for reinstatement, that request is moot, as her account has already been reinstated.
C. CONCLUSION
For the foregoing reasons, Appellee’s Motion to Dismiss Appellant’s De Novo Appeal
should be granted.
IV. IN THE ALTERNATIVE, MOTION TO COMPEL ARBITRATION
A. INTRODUCTION
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Appellant filed her Request for Leave to Amend Complaint and for Conversion of
Matter to Record Appeal (docket #0006000) on April 17, 2019 and Amended Request for Leave
to Amend Complaint and for Conversion of Matter to Record Appeal (docket #00060001) on April
19, 2019 (collectively, “Amended Request for Leave”). Specifically, and pursuant to MD. Rule
2-341(b), Appellant has filed for leave to amend the ad damnum clause in her Complaint against
Airbnb, Inc. from $5,000 to an amount in excess of $75,000 to account for what she alleges are
continuing damages resulting from Airbnb’s purported negligence in connection with its
investigation and removal of Appellant’s profile from its platform between August 14, 2018,
through February 14, 2019, and the Guest’s review on Airbnb’s web page. Thus, Appellant
concedes that her claims against Airbnb arise expressly out of her use of Airbnb’s website and
services. The relationship between Airbnb and Appellant is contractual and is governed by
Airbnb’s Terms of Service (“TOS”), to which Appellant agreed on multiple occasions. The TOS
includes an arbitration provision that requires individual arbitration of nearly all disputes against
Airbnb in accordance with Rule 9 of the Consumer Arbitration Rules of the American Arbitration
Association (“AAA”). Ex. 4, Rule 9 of AAA.

8

Should the Court elect to grant Appellant’s

Amended Request for Leave, the Court should enter an order directing the parties to arbitration
because the claims in her amended complaint are subject to mandatory, individual arbitration.
On a motion to compel arbitration, this Court’s inquiry is limited to two questions: (1)
whether Appellant assented to the arbitration provision and, if so, (2) whether Appellant’s claims
fall within its scope. Assent is unquestionably established here. Appellant admits that her claims
arise out of an Airbnb booking, and that she has an Airbnb account. Airbnb’s records (filed
herewith) confirm this fact, and unambiguously show that Appellant assented to Airbnb’s TOS,

8

The complete Consumer Arbitration Rules of the AAA can be found at
https://www.adr.org/sites/default/files/Consumer_Rules_Web_0.pdf.
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and the arbitration agreement contained therein, when she created her Airbnb account. In fact,
Airbnb’s records further show that Appellant confirmed her agreement to arbitrate when she
consented to the eighth updated version of the TOS, which included substantially the same binding
arbitration provisions.
Appellant’s assent to the TOS ends the Court’s inquiry because the arbitration provision
delegates all threshold issues regarding the arbitrability of Appellant’s claims to the arbitrator. The
Supreme Court, California state courts9, and Maryland federal courts agree that “clear and
unmistakable” delegation clauses are enforceable and, when present, all questions of arbitrability
must be resolved by the arbitrator, not the court.10 The delegation clause here is plainly “clear and
unmistakable”: the TOS expressly authorizes the arbitrator to resolve all issues pertaining to the
“breach, termination, enforcement, interpretation or validity” of the TOS, including the arbitration
provision. Ex. 1, Miller Decl., Ex. E, TOS, Section 19. Accordingly, whether Appellant’s
particular claims fall within the scope of the TOS and whether any defense to arbitration exists are
questions that must be resolved by the arbitrator, not this Court.
Courts have routinely enforced Airbnb’s arbitration provision and compelled claims
against Airbnb to arbitration. There are no facts here that would dictate a different result.
B. RELEVANT FACTS
1.

The TOS Requires Individual Arbitration of All Disputes

9

The TOS contain a choice-of-law provision dictating that they be interpreted in accordance with the laws of the
State of California. Ex. 1, Miller Decl., Ex. E, TOS, Section 21.
10
The Supreme Court recently reaffirmed this rule, holding that “[w]hen the parties’ contract delegates the
arbitrability question to an arbitrator, the courts must respect the parties’ decision as embodied in the contract”—
even in cases where one party asserts that the other party’s argument that the arbitration agreement applies to their
particular dispute is “wholly groundless”. See Henry Schein, Inc., v. Archer & White Sales, Inc., 2019 U.S. LEXIS
566, *5 (Jan. 8, 2019); see also Varon v. Uber Techs., Inc., 2016 U.S. Dist. LEXIS 58421, *15 (D. Md. 2016)
(recognizing that the parties to an arbitration agreement may delegate arbitrability questions to an arbitrator).
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The TOS applies broadly to any and all uses of Airbnb’s online platform, content, and
services. The very first paragraph of the version of Airbnb’s TOS to which Appellant consented to
on June 27, 2018 (the “TOS”) expressly notified Appellant in bold and all caps that Section 19
includes an agreement to arbitrate all disputes. Ex. 1, Miller Decl., Ex. E, TOS, p.1. The paragraph
states:
Please note: Section 19 of these Terms of Service contains an arbitration clause
and class action waiver that applies to all Airbnb Members. If your Country
of Residence (as defined below) is the United States, this provision applies to
all disputes with Airbnb . . . It affects how disputes with Airbnb are resolved.
By accepting these Terms of Service, you agree to be bound by this arbitration
clause and class action waiver. Please read it carefully.
carefully.
Id. The dispute resolution provision in Section 19 unequivocally requires arbitration, stating:
You and Airbnb mutually agree that any dispute, claim or controversy arising
out of or relating to these Terms or the breach, termination, enforcement or
interpretation thereof, or to the use of the Airbnb Platform, the Host Services,
the Group Payment Service, or the Collective Content (collectively,
“Disputes”) will be settled by binding arbitration (the “Arbitration
Agreement”). If there is a dispute about whether this Arbitration Agreement
can be enforced or applies to our Dispute, you and Airbnb agree that the
arbitrator will decide that issue.
Id. at Section 19.4. However, Section 19.2 provides that “[p]arties retain the right to seek relief in
small claims court for certain claims, at their option.” Id. at Section 19.2. It follows that if a claim
is outside of the jurisdiction of the small claims court, it must be submitted to arbitration.
In relevant part, the TOS also specifies that the Federal Arbitration Act governs the
interpretation and enforcement of the arbitration clause, and that “[t]hese Terms and your use of the
Services will be interpreted in accordance with the laws of the State of California and the United
States of America, without regard to its conflict-of-law-provisions.” Id. at Section 21.
C. ARGUMENT
1.

The Federal Arbitration Act and California Law Govern
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The arbitration provision in the TOS expressly states that it is governed by the Federal
Arbitration Act (“FAA”): “The Federal Arbitration Act will govern the interpretation and
enforcement of this section.” Ex. 1, Miller Decl., Ex. E, TOS, Section 19.6. As the United States
Supreme Court recently made clear, the FAA—and the body of federal law developed pursuant to
it—governs the interpretation and application of an arbitration provision that is made expressly
subject to its provisions. DirecTV, Inc. v. Imburgia, 136 S. Ct. 463, 468 (2015) (confirming parties
can contractually agree to designate FAA as governing law). As the Supreme Court has further
held, the FAA preempts any inconsistent state law. Id. (holding that the Supremacy Clause forbids
state courts from dissociating themselves from federal law, and that as the law of the United States,
“the judges of every State must follow” the FAA). Accordingly, the FAA and the body of federal
law developed pursuant to it applies here.
The TOS specify also that “[t]hese Terms and your use of the Services will be interpreted
in accordance with the laws of the State of California and the United States of America, without
regard to its conflict-of-law-provisions.” Ex. 1, Miller Decl., Ex. E, TOS, Section 21. In Maryland,
it is “generally accepted that the parties to a contract may agree as to the law which will govern
their transaction, even as to issues going to the validity of the contract.” National Glass v. J.C.
Penney Properties, 336 Md. 606, 610 (Md. 1994) (quoting Kronovet v. Lipchin, 288 Md. 30, 43,
415 A.2d 1096, 1104 (1980); see also Jackson v. Pasadena Receivables, Inc., 398 Md. 611, 617
(Md. 2007) (observing that “[w]ith limited exceptions, this Court has long recognized the ability
of contracting parties to specify in their contract that the laws of a particular State will apply in
any dispute over the validity, construction, or enforceability of the contract, and thereby trump the
conflict of law rules that otherwise would be applied by the court.”).

11

11

Thus, the arbitration

Maryland also recognizes that arbitration agreements are enforceable. The Maryland Uniform Arbitration Act
(“Maryland Arbitration Act”) provides:
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provision in Section 19 of the TOS is interpreted in accordance with the laws of the State of
California.
2.

The Court Must Compel Arbitration of Appellant’s Newly Asserted Claims
Because Appellant Agreed to Arbitrate Her Claims Against Airbnb.

Section 2 of the FAA codifies a strong federal policy favoring arbitration, making
arbitration provisions “valid, irrevocable, and enforceable, save upon such grounds as exist at law
or in equity for the revocation of any contract.” 9 U.S.C. § 2; see AT&T Mobility v. Concepcion,
563 U.S. 333, 339 (2011) (federal policy requires rigorous enforcement of arbitration agreements).
Section 2 creates a heavy presumption in favor of arbitrability that requires courts to resolve all
doubt as to the scope of arbitrable issues in favor of arbitration. Moses H. Cone Mem’l Hosp. v.
Mercury Constr. Corp., 460 U.S. 1, 24 (1983) (“questions of arbitrability [must] be addressed with
a healthy regard for the federal policy favoring arbitration,” and “any doubts concerning the scope
of arbitral issues should be resolved in favor of arbitration . . .”); Volt Info. Sciences, Inc. v. Bd. of
Trustees of Leland Stanford Jr. Univ., 489 U.S. 468, 475-76 (1989) (“settled” rule that questions

Except as otherwise provided in this subtitle, a written agreement to submit any existing
controversy to arbitration or a provision in a written contract to submit to arbitration any
controversy arising between the parties in the future is valid and enforceable, and is irrevocable,
except upon grounds that exist at law or in equity for the revocation of a contract.
Md. Code Ann., Cts. & Jud. Proc. § 3-206. Maryland courts have observed that the Maryland Arbitration Act
embodies a public policy favoring arbitration. Walther v. Sovereign Bank, 386 Md. 412, 425, 872 (Md. 2005). In
construing an arbitration provision, Maryland courts “follow the objective law of contract interpretation.” Koons Ford
of Balt., Inc. v. Lobach, 398 Md. 38, 47 (Md. 2007). Under this approach, the court:
must first determine from the language of the agreement itself what a reasonable person in the
position of the parties would have meant at the time it was effectuated. In addition, when the
language of the contract is plain and unambiguous there is no room for construction, and a court
must presume that the parties meant what they expressed. In these circumstances, the true test of
what is meant is not what the parties to the contract intended it to mean, but what a reasonable
person in the position of the parties would have thought it meant. Consequently, the clear and
unambiguous language of an agreement will not give away to what the parties thought that the
agreement meant or intended it to mean.
Id. (internal quotation and citation omitted).
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of arbitrability in contracts subject to the FAA “must be resolved with a healthy regard for the
federal policy favoring arbitration”); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614, 626 (1985) (while the parties’ intentions control interpretation of a contract subject
to the FAA, “those intentions are generously construed as to issues of arbitrability”).12
The strong presumption in favor of arbitration limits the court’s analysis on a motion to
compel arbitration to two questions: (1) whether the parties agreed to arbitrate (i.e., whether they
assented to the arbitration contract); and (2) if so, whether the agreement encompasses the asserted
claims (i.e., whether the claims asserted are within the scope of the arbitration contract). Chiron
Corp. v. Ortho Diagnostics Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000); Bruni v. Didion, 160
Cal. App. 4th 1272, 1283 (2008); Kropfelder v. Snap-On Tools Corp., 859 F. Supp. 952, 953
(D.Md. 1994) (quoting Weston v. ITT-CFC, 1992 U.S. Dist. LEXIS 21200 (N.D. Tex. 1992)).
Airbnb’s burden of establishing assent is not a heavy one, and it is easily satisfied here.
Because arbitration agreements are contracts, assent is analyzed under ordinary principles of state
contract law. First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 943–45 (1995) (arbitration is a
matter of contract law, and analysis turns on whether an agreement was formed). The TOS
contains a California choice of law provision13 and, under California law, assent is established by
either actual or constructive knowledge of contract terms. Online contracts are no different than
other contracts, and Courts applying California law14 regularly enforce “clickwrap” or “scroll-

12

Although the question here is one of federal law, California state law, which controls the rest of the TOS, (see
TOS at 22), also favors enforcement of the arbitration agreement. Cal. Code Civ. Proc. §§ 1281-1294; Trujillo v
Gomez, 2015 WL 1757870, at *3 (S.D. Cal 2015). California has a strong public policy in favor of arbitration.
Sanchez v. Valencia Holding Co., LLC, 61 Cal. 4th 899, 935 (Cal. 2015); Larkin v. Williams, Woolley, Cogswell,
Nakazawa & Russell, 76 Cal. App. 4th 227, 229 (1999) (“It is well established that under California law there is a
strong public policy in favor of arbitration.”).
13
See TOS, Section 21. As noted in Section Section IV, C, 1., supra, Maryland courts routinely enforce choice-oflaw provisions.
14
Although Maryland appellate courts and federal courts applying Maryland law have not explicitly addressed the
issue of clickwrap agreements, they routinely uphold online agreements on the basis of traditional rules of contract
interpretation. See Grant-Fletcher v. Collecto, Inc., 2014 U.S. Dist. LEXIS 64163 (D. Md. 2014) (enforcing
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wrap” agreements—such as the TOS—because they require users to manifest their assent by
clicking “Agree” or an equivalent button. See Ex. 1, Miller Decl., Exs. C and D; Loewn v. Lyft,
Inc., 129 F. Supp. 3d 945, 957–58 (N.D. Cal. 2015) (enforcing an arbitration provision within a
TOS where Appellants had the opportunity to scroll through the terms prior to assent and then
clicked “I agree” to assent to the terms of the TOS); Tompkins v. 23andMe, Inc., Case No. 5:13CV-05682-LHK, 2014 WL 2903752, at *8 (N.D. Cal. June 25, 2014) aff’d 840 F.3d 1016 (9th Cir.
2016) (holding that Appellants received adequate notice and consented to the TOS—and the
arbitration provision contained therein—where they clicked a button “during the account creation
and registration process . . . that appeared near a hyperlink to the TOS to indicate acceptance of
the TOS”); Swift v. Zynga Game Network, Inc., 805 F. Supp. 2d 904, 910–11 (N.D. Cal. 2011)
(same); Zynga Game Network, Inc., 805 F. Supp. 2d 904, 911–12 (N.D. Cal. 2011) (under
California law, click-through agreements require acknowledgment of assent by click); United
States v. Drew, 259 F.R.D. 449, 462 n.22 (C.D. Cal. 2009) (“Clickwrap agreements have been
routinely upheld by circuit and district courts.”).
Multiple courts in various jurisdictions throughout the United States have already
considered Airbnb’s sign-up procedure and have compelled arbitration upon finding that the
process adequately notifies users that they are agreeing to arbitrate their disputes with Airbnb. See
e.g. Hernandez v. Airbnb Inc., et al., Los Angeles County California Superior Court Case No.
BC706648 (Mar. 7, 2019) (holding that Airbnb’s TOS and arbitration clause are not substantively

arbitration provision contained within online terms of service without deciding whether the terms of service were a
“click wrap” agreement); Koch v. Am. Online, Inc., 139 F. Supp. 2d 690 (D. Md. 2000) (granting motion to dismiss
for improper venue on the basis of forum selection clause contained within online terms of service agreement). At
least one Maryland Circuit Court, the Circuit Court for Montgomery County, has held that click-wrap agreements
are enforceable. Blue Bird, LLC v. Nolan, 2009 Md. Cir. Ct. LEXIS 9 (Md. Cir. Ct. 2009). In that case, which also
outlined the broad acceptance of the enforceability of click-wrap agreements around the country, the Court
concluded that click-wrap agreement was “enforceable contract because by clicking on the "I Agree" button, the
defendants manifested their assent to its terms.” Id. at *13.
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nor procedurally unconscionable, including the arbitration provision’s limitation on discovery);
Does v. Natt, et al., Circuit Court for Manatee County Florida Case No. 2018-CA-2203 (Mar. 7,
2019) (holding that “Appellant’s theory of recovery can affect only whether an arbitrable issue
exists, and does not affect the existence or non-existence of a written agreement.”); Hatfield v.
Bauer, Sonoma County California Superior Court Case No. SCV-263276 (Mar. 5, 2019)
(compelling non-booking Guest to arbitration because: “1) Appellant received the benefits
conferred by the terms of service containing the agreement to arbitrate disputes ‘arise out of or
related to’ the use of Airbnb’s platform [agreed to by the booking Guest]; 2) [booking Guest] acted
as Appellant’s agent by booking the accommodation through his Airbnb account, and Appellant
ratified [booking Guest’s] conduct; and 3) Appellant created an Airbnb account and consented to
the terms and conditions containing the arbitration clause when he agreed to the Terms of Service
himself after the incident and before the Complaint was filed.” (emphasis in original)); Krivickas
v. Airbnb, Circuit Court of Cook County, Illinois Case No. 18M112834 (Dec. 19, 2018); Du Ju v.
Lacombe, et al., Case No. 3:18-cv-05309-BHS (W.D. Wash. Dec. 5, 2018); McCluskey v. Henry,
et al., San Francisco Superior Court Case No. CGC-18-567741 (Nov. 7, 2018); Fontebo, et al. v.
Airbnb, Inc., et al., Los Angeles Superior Court Case No. BC686407 (June 14, 2018) (compelling
arbitration of non-booking guests’ disputes); McCluskey v. Airbnb, Inc., San Francisco Superior
Court Case No. CGC-18-563528 (May 30, 2018) (the delegation clauses in versions 6 and 7 of the
TOS require that the arbitrator, not the court, decide whether the arbitration agreement is
enforceable); Senders v. Airbnb, Inc. et al., San Francisco County Superior Court Case No. CGC-17561710 (March 14, 2018); Plazza, et al. v. Airbnb, Inc., et al., Case No. 1:16-cv-01085-VSB

(S.D.N.Y Jan. 26, 2018); Mazaheri et al. v. Bob, et al., Los Angeles Superior Court Case No.
BC658417 (Sep. 21, 2017); Fogel v. Hacker, et al., Los Angeles County Superior Court Case No.
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BC651607 (August 20, 2017); Flynn v. Sutcliffe, et al., Circuit Court for Broward County, Florida
Case No. CACE 17009259 (Aug. 15, 2017); Stutland v. Airbnb, Inc., Los Angeles County Superior
Court Case No. BC581681 (March 22, 2017) (compelling arbitration and noting that Versions 2
through 6 of the TOS “are substantively the same”); Selden v. Airbnb, Inc., 2016 WL 6476934
(D.C. Cir. Nov. 1, 2016); Hollywood v. Airbnb, Inc., Los Angeles County Superior Court Case No.
BC601165 (April 20, 2016).
As the court in Selden explained:
The Court must grant Airbnb’s motion [to compel arbitration] . . . the
applicable law is clear: Mutual arbitration provisions in electronic
contracts—so long as their existence is made reasonably known to
consumers—are enforceable, in commercial disputes and
discrimination cases alike. And Airbnb’s sign-up procedures were
sufficiently clear to place Mr. Selden on notice that he was agreeing
to the company’s Terms of Service when he created an account.
Selden, 2016 WL 6476934 at *2.
The result can be no different here. Appellant assented to Airbnb’s TOS through the same
sign-up process and after being presented with screens that were substantially similar, if not
identical, to those presented to the users in Hollywood, Stutland, Fogel, Mazaheri, Plazza, Senders,
McCluskey, and Selden. See, e.g., Selden, 2016 WL 6476934, at *5 (describing sign-up process
and confirming TOS was adequately disclosed); Ex. 1, Miller Decl. ¶¶ 9–13 (describing
Appellant’s sign-up process here). As the court in Selden noted, the hyperlinked language located
under the sign-up box (“By signing up, I agree to Airbnb’s Terms of Service”) was conspicuous
and, therefore, sufficient to put the plaintiff there on notice of the TOS. Selden, 2016 WL 6476934,
at *2. In other words, by “choosing to sign up for Airbnb, Selden manifested his assent to the
Terms of Service.” Id. at *2, 5. So, too, did Appellant here. In fact, Airbnb’s business records
confirm that Appellant agreed to the TOS on eight separate occasions—each time assenting to the
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arbitration provision therein. Ex. 1, Miller Decl., ¶¶ 9–13; Exs. A, B.
3.

The Delegation Clause is “Clear and Unmistakable” and Thus Compels
Arbitration of All Gateway Issues Including Scope

Because assent is established, the only question remaining is whether the delegation clause
in the TOS is enforceable. It is well established that parties to an arbitration agreement can
delegate gateway issues of arbitrability, such as validity, enforceability, and scope to the arbitrator.
First Options of Chicago, 514 U.S. at 943; Rent-A-Center, West. Inc. v. Jackson, 561 U.S. 63, 7174 (2010) (upholding enforceability of an “agreement to arbitrate threshold issues” regarding the
arbitrability of the dispute); Sandquist v. Lebo Automotive, 1 Cal. 5th 233, 243 (2016) (“‘who
decides’ [issues of arbitrability] is a matter of party agreement”); Dream Theater, Inc. v. Dream
Theater, 124 Cal. App. 4th 547, 551 (2004) (noting that who decides arbitrability depends on the
parties’ contract, and compelling arbitration of gateway issues). As the Supreme Court just
recently and unanimously held, when a contract delegates threshold questions of arbitrability to
the arbitrator, a court must honor the parties’ contractual decision and refer the matter to arbitration
without exception, and without making its own determinations about arbitrability. Henry Schein,
Inc. v. Archer & White Sales, Inc., 586 U.S. --, 2019 WL 122164, at *4-5 (Jan. 8, 2019) (“When
the parties’ contract delegates the arbitrability question to an arbitrator, a court may not override
the contract. In those circumstances, a court possesses no power to decide the arbitrability issue.
That is true even if the court thinks that the argument that the arbitration agreement applies to a
particular dispute is wholly groundless.”).
Delegation clauses are enforceable if they are “clear and unmistakable.” Rent-A-Center.,
W., Inc., 561 U.S. at 79–80; Momot v. Mastro, 652 F.3d 982, 988 (9th Cir. 2010); Portland Gen.
Elec. Co. v. Liberty Mut. Ins. Co., 862 F.3d 981, 985 (9th Cir. 2017), as amended (Aug. 28, 2017)
(parties may delegate the adjudication of gateway issues to the arbitrator if they “clearly and
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unmistakably” agree to do so); Dream Theater, 124 Cal App. 4th at 552 (when parties “clearly and
unmistakably” delegate issues of arbitrability to the arbitrator, the arbitrator, not the court, decides
gateway issues of arbitrability). Courts agree that express delegation language in the arbitration
agreement satisfies the “clear and unmistakable” standard. Rent-A-Center., W., Inc., 561 U.S. at
79–80; Mohamed v. Uber Techs., Inc., 848 F.3d 1201, 1208–09 (9th Cir. 2016) (en banc) (evidence
of a “clear and unmistakable” delegation includes “. . . an express agreement to do so”).
The delegation language in the arbitration provision here is “clear and unmistakable.” It
states that “any dispute . . . arising out of or relating to these Terms or the breach, termination, or
enforcement, interpretation, or validity thereof, or to the use of the Services or the use of the Site
. . . will be settled by binding arbitration.” TOS, Section 19.4. Accordingly, the parties have
expressly delegated all disputes concerning the validity, enforceability, or interpretation of the
arbitration provision to the arbitrator, and the Court’s inquiry must end.15
Indeed, courts have repeatedly interpreted language more ambiguous than Airbnb’s TOS
as meeting the “clear and unmistakable” threshold constituting valid delegation. In Mohamed v.
Uber Techs., Inc., for example, the court did not hesitate to find that the phrase “the enforceability,
revocability or validity” was sufficiently “clear and unmistakable” to delegate all issues pertaining
to arbitrability to the arbitrator. 836 F.3d at 1106–08. Likewise, in Momot, the Ninth Circuit
affirmed the arbitrability of gateway issues where the contract language was similar to that at issue
here, and stated: “If a dispute arises out of or relates to this Agreement, the relationships that result
from this Agreement, the breach of this Agreement or the validity or application of any of the

Additionally, the arbitration provision incorporates the American Arbitration Association (“AAA”) Consumer
Arbitration Rules, which give the arbitrator the authority to rule on his or her own jurisdiction. TOS, p. 23; Ex. 4,
Rule 9 of the AAA; see also AAA Commercial Arbitration Rule 7 available at www.adr.org, under “Rules” tab
(“The arbitrator shall have the power to rule on his or her own jurisdiction, including any objections with respect to
the existence, scope, or validity of the arbitration agreement or to the arbitrability of any claim or counterclaim.”).
15
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provisions of this Section 4 [the arbitration provision] . . . the dispute shall be resolved exclusively
by binding arbitration.” Momot, 652 F.3d at 988 (emphasis added).
The language of the TOS is substantively indistinguishable from the sufficiently “clear and
unmistakable” delegation clauses consistently enforced by the Ninth Circuit. As such, the parties
have authorized the arbitrator to rule on his or her own jurisdiction—by interpreting the contract
to determine whether Appellants’ claims fall within its scope. Accordingly, the elements of assent
and scope are both satisfied here, and this Court must compel arbitration.
4.

The Litigation Must Be Stayed Pending Arbitration

Section 3 of the FAA requires courts to stay litigation upon referring a dispute to
arbitration. 9 U.S.C. § 3. Here, a stay is appropriate because Appellant agreed to arbitrate all
claims as well as any gateway issues of enforceability, scope, and validity. MediVas, LLC v.
Marubeni Corp., 741 F.3d 4, 9 (9th Cir. 2014) (adopting rebuttable presumption that actions are
stayed pending arbitration if not expressly dismissed); Grear v. Comcast Corp., No. C 14-05333
JSW, 2015 WL 926576, at *2 (N.D. Cal. Mar. 3, 2015) (staying litigation under FAA § 3 upon
referring dispute to arbitration); Md. Code Ann., Cts. And Jud. Proc. § 3-209(a) (“A court shall
stay any action or proceeding involving an issue subject to arbitration if…(2) An order for
arbitration has been made.”).
D. CONCLUSION
The arbitration provision is clear, and so are federal, California, and Maryland law: the
amended complaint cannot proceed in this Court because Appellant assented to the arbitration
provision and Appellant’s claims fall squarely within its scope. If this Court permits Appellant’s
proposed amendment, it should issue an order compelling Appellant to arbitrate her claims
pursuant to Airbnb’s Terms of Service, and stay the litigation pursuant to section 3 of the FAA.
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JEANNETTE BELLIVEAU,
Appellant,
v.

*
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AIRBNB, INC.,
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Appellee.
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PROPOSED ORDER TO DISMISS APPEAL WITH PREJUDICE
Upon consideration of Jeannette Belliveau’s (“Appellant”) Request for Leave to Amend
Complaint and for Conversion of Matter to Record Appeal (docket #0006000), filed April 17,
2019, Appellant’s Amended Request for Leave to Amend Complaint and for Conversion of
Matter to Record Appeal (docket #0006001), filed April 19, 2019, Airbnb, Inc.’s (Appellee)
Opposition to Appellant’s Amended Request for Leave to Amend Complaint and for Conversion
of Matter to Record Appeal, Motion to Dismiss Appellant’s De Novo Appeal of the March 6,
2019, Judgment of the District Court, and, in the Alternative, Motion to Compel Arbitration, it is
this ______ day of ___________, 2019 hereby
ORDERED that Appellant’s Amended Request for Leave to Amend Complaint and for
Conversion of Matter to Record Appeal be, and the same is, DENIED; and it is further
ORDERED that Appellee’s Motion to Dismiss Appellant’s De Novo Appeal of the
March 6, 2019, Judgment of the District Court be, and the same is, GRANTED; and it is further
ORDERED that Appellant’s De Novo Appeal of the March 6, 2019, Judgment of the
District Court is DISMISSED with prejudice.

____________________________________
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JEANNETTE BELLIVEAU,
Appellant,
v.

*

IN THE
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CIRCUIT COURT OF

*

BALTIMORE CITY

AIRBNB, INC.,
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Appellee.
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Case No. 24-C-19-001836 AN

*
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*

PROPOSED ORDER TO STAY PROCEEDINGS AND COMPEL ARBITRATION
Upon consideration of Jeannette Belliveau’s (“Appellant”) Request for Leave to Amend
Complaint and for Conversion of Matter to Record Appeal (docket #0006000), filed April 17,
2019, Appellant’s Amended Request for Leave to Amend Complaint and for Conversion of
Matter to Record Appeal (docket #0006001), filed April 19, 2019, Airbnb, Inc.’s (Appellee)
Opposition to Appellant’s Amended Request for Leave to Amend Complaint and for Conversion
of Matter to Record Appeal, Motion to Dismiss Appellant’s De Novo Appeal of the March 6,
2019, Judgment of the District Court, and, in the Alternative, Motion to Compel Arbitration, it is
this ______ day of ___________, 2019 hereby
ORDERED that Appellant’s Amended Request for Leave to Amend Complaint and for
Conversion of Matter to Record Appeal be, and the same is, GRANTED; and it is further
ORDERED that Appellee’s Motion to Dismiss Appellant’s De Novo Appeal of the
March 6, 2019, Judgment of the District Court be, and the same is, DENIED; and it is further
ORDERED that Appellee’s Motion to Compel Arbitration be, and the same is,
GRANTED; and it is further
ORDERED that This Action be stayed and Appellant’s Amended Complaint shall
proceed to arbitration in accordance with Section 19 of Airbnb’s Terms of Service.
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